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Brief in Support of Plaintiffs' Request For Sanctions 
For Defendants' Fai1ure to Appear at Depositions 

TO THE I-IONORABLE JUDGE OF SAID COURT: 

COME NOW Plaintiffs - Cary Waller, Shelli Waller, and Abigail Waller - and file this 

brief in support of the request for sanctions contained in Plaintiffs' Second Motion To C0111pel 

Depositions And Request For Sanctions (,"The Motion"), and would respectfully show the Court 

as follows: 

I. Factual Summary 

1. As detailed in The Motion, after unsuccessfully seeking agreed dates for 

Defendants' depositions, Plaintiffs were forced to file Plaintiffs' Motion to Compel Depositions 

and Request For Expedited l1earing on May 27, 2010. 

2. On May 28, 2010 (during a hearing on Plaintiffs' separate motion to conlpel 

written discovery responses), Defendants' counsel stipulated in open Court that Defendants Rita 

Lang and Michael Lang would both be presented for deposition on June 23, 2010, at the offices 

of their personal counsel, David Flowers. 

3. Plaintiffs accepted such stipulation and served Defendants with deposition notices 

confirming both depositions would occur on June 23. 
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4. As set out in The Motion, Plaintiffs' counsel and the court reporter appeared 

pursuant to the notices, but neither Defendant appeared. Defendants had not sought to quash 

their deposition notices or obtain a protective order. A certificate of non-appearance as to each 

deposition was taken. 

5. By intentionally refusing to appear, Defendants and their counsel intentionally 

breached, violated:l and refused to abide by the stipulation nlade in open court that they would 

appear for their depositions on Jlme 23, and refused to comply with the notices despite never 

filing any Illotion to quash or otherwise seeking court pennission not to appear. 

6. On July 1, 2010, this Court conducted a partial hearing on The Motion! concluded 

that it was well-taken, and entered an order conlpelling Defendants to appear for their 

depositions on July 14,2010. Because Defendants' counsel Carlos Balido was not present at 

such hearing, Plaintiffs' counsel infonned the Court and counsel that Plaintiffs would not 

proceed at that time with the hearing on Plaintiffs' request for sanctions, but would go forward 

with such at a future date, preferably when Mr. Balido could be available. 

7. Subsequently, Defendant Rita Lang finally appeared for her deposition on July 

14, as ordered. Mr. Lang was out of the countly and Defendants offered to Inake hilTI available 

by telephone; however, Plaintiffs prefer to depose hinl in person, and such deposition relnains to 

be taken. The parties are attelnpting to cooperate in order to complete these depositions and 

these continuing efforts are not the subject of The Motion. At this tilne, Plaintiffs simply seek 

lnonetary sanctions and reliefbased 011 Defendants' original failure to appear for their 

depositions as noticed on June 23, and the tilne and expense to which Plaintiffs and their counsel 

were put as a result. 
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Grouuds For Relief 

8. Sanctions in this situation are mandatory. Pursuant to Tex. R. ClV. P. 215, if a 

party fails to appear for his or her deposition after being served with a proper notice, the 

discoveling party may move for an order compelling an appearance and for sanctions. See Rule 

21S.1(b)(2)(A). If the Inotion is granted, "the court shall" require the deponent party, his 

att01l1ey, or both, to pay the 1110ving party "the reasonable expenses incurred in obtaining the 

order, including attol11eys fees.)1 Such payments are Inandatory "unless the court finds that the 

Inaking of the n10tio11 was substantially justified or that other circnnlstances ma1ce an award of 

sanctions unjust." Tex. R. Civ. P. 21S.1(d). See also, e.g., Chl)Jsler Corp. v. Blaclonol1. 841 

S.W.2d 844, 849 (Tex. 1992) (The court nlay charge the costs and expenses of discovery against 

the disobedient party or the party's attonley.) 

9. In this case, Defendants did not nlalce any motion to quash or for protection, so 

the issue of substantial justification is not raised. They sinlply willfully refused to appear. 

Moreover, no other circlllllstances 11lake an award of sanctions unjust, particularly given 

Defendants' stipulation in open court that they would appear, and the groundlessness of their 

last-minute refusaL Accordingly, Plaintiffs lnust be awarded their expenses and attorneys fees, 

in addition to other appropliate sanctions. 

10. Further, under Rule 199.3) service of the deposition notices upon Defendants' 

attonley had "the saIne effect as a subpoena served 011 the witness" under Rule 176; accordingly, 

Defendants' failure to appear constitutes and Inay be punished as contempt of court, including by 

fine, confinelnent, or both. Tex. R. Civ. P. 176.8(a). Indeed, a defendants' failure to appear for 

deposition as noticed is regarded as a velY serious offense, authorizing the court to inlpose the 

ultinlate sanction of default judgment. Tex. R. Civ. P. 215.2(b )(5); see. e.g., Greater Houston 
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Transp. Co. v. Wilson, 725 S.W.2d 427, 431 (Tex.App.-Houston [14th Dist.] 1987, writ rePd 

n.r.e.) (Default judgment entered against defendant who did not appear for deposition). 

11. In this case, Plaintiffs would show - through evidence and testimony at the titne 

of the heming hereon - that Plaintiffs' counsel have spent significant tilne and incurred 

reasonable and necessary expenses and costs in, mnong other things: attenlpting to schedule the 

depositions by agreement; preparing and filing a motion to cOlnpel; noticing and preparing to 

take depositions that did 110t occur despite stipulation and notice; researching and preparing a 

second Inotion to compel and for sanctions; prepaling for and attending the nlotion to c0111pel 

hearing; and preparing for and attending the current heming. Plaintiffs will show that their 

reasonable and necessary attorneys fees and expenses in such regard are substantia1. But see, 

Scott Bader, Inc. v. Sandstone Prods., 248 S.W.3d 802, 817 (Tex.App.-Houston [141h Dist.] 

2008, no peL)(when attoll1eys fees are inlposed as sanctions, no proof of tIle reasonableness or 

necessity of such fees is required.) 

12. The conduct of Defendants and their counsel was blatant, extrelne, unjustified, 

and calculated to result in unfair prejudice to Plaintiffs. Defendants mld/or their counsel should 

be sanctioned, as this Court deenls just and appropriate, including an award of Plaintiffs' 

attonleys fees, Inonetary sanctions, and other appropriate sanctions and relief. This Court has 

the inherent authority to enter such smlctions, as wen as authority under Tex. R. Civ. P. 215 and 

other applicable law. 

Respec, y Subn1itted, 

I jr /}\J AI--__ 
Charle M. Noteboom 
State m- No. 15116875 
J. IVI" rk Sudderth 
State Bar No. 19461500 
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NOTEBOOM - THE LA W FIRM 

669 Airport Freeway, Suite 100 
Hurst, Texas 76053 
Telephone: (817) 282-9700 
Facsinlile: (817) 282-8073 
ATTORNEYS FOR PLAINTIFFS 

CERTIFICATE OF SERVICE 

I hereby celiify that a true copy of the foregoing instrument was served this 8t11 day of October, 
2010, on the following attOTIleys of record via telefax: 

Carlos A. Balido 
Walters, BaJido & Crain 
900 Jackson Street 
Founders Square, Suite 600 
Dallas, TX 75202 

Stephen W. J oimson 
Johnson Robinson Fifield, P .C. 
4440 Renaissance Tower 
1201 Elm Street 
Dallas, TX 75270 

David Flowers 
Eggleston Flowers & ICing, LLP 
102 Houston Avenue 
Weatherford, TX 76086 

Via Telefax No. (214) 760-1670 

Via Telefax No. (214) 748-3191 

Via Telefax No. (817) 596-4269 

1. Mark 
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